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RICHARD C. AUSNESS* 
Tort Liability for Asbestos Removal 
Costs 
D URING the past twenty years, Congress and the general public !lave become increasingly aware of the health 
hazards caused by exposure to toxic substances. Consequently, 
Congress has enacted statutes, such as CERCLA,1 requiring par-
ties who are responsible for toxic waste to clean up the toxic 
waste sites and to reduce the level of toxic chemicals in the envi-
ronment. Asbestos is one toxic substance that government has 
targeted in particular. The federal government and many states 
have enacted laws requiring asbestos-containing materials to be 
segregated or removed from schools and public buildings.2 
Even when government regulations do not mandate specific 
abatement measures, building owners often feel obliged to take 
action on their own in order to avoid potential tort liability.3 
Abatement procedures, however, are very expensive and existing 
levels of financial support from federal and state sources are not 
sufficient to defray these costs entirely.4 
For this reason, school districts5 and other property owners6 
* Ashland Oil Professor of Law, University of Kentucky College of Law. B.A., 
1966, J.D., 1968, University of Florida; LL.M., 1973, Yale University. 
1 Comprehensive Environmental Response, Compensation and Liability Act, 42 
U.S.c. §§ 9601-75 (1989 & Supp. V 1993). 
2 Asbestos Hazard Emergency Response Act of 1986,15 U.S.c. §§ 2641-56 (1988 
& Supp. V 1993). See also Barbara M. Christensen & Kristine A. Larscheid, Note, 
Asbestos Abatement: The Second Wave of the Asbestos Litigation Industry, 27 WASH-
BURN L.J. 454, 460-65 (1988) (discussing federal legislation). 
3 Lindley J. Brenza, Comment, Asbestos in Schools and the Economic Loss Doc-
trine, 54 U. CHI. L. REV. 277, 307 (1987) (suggesting that school officials sometimes 
undertake unnecessary abatement efforts because of public opinion or fear of 
litigation). 
4 See id. at 282 (funding under federal asbestos abatement legislation is inade-
quate); James L. Connaughton, Comment, Recovery for Risk Comes of Age: Asbes-
tos in Schools and the Duty to Abate a Latent Environmental Hazard, 83 Nw. U. L. 
REV. 512, 515-16 (1989) (state asbestos abatement programs are grossly 
underfunded). 
5 See, e.g., AdaIns-Arapahoe Sch. Dist. No. 28-J v. GAF Corp., 959 F.2d 868 (10th 
[505] 
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seek through litigation to make suppliers of asbestos products 
pay for the removal and replacement of asbestos-containing 
materials in their buildings.7 The primary issue in these cases is 
whether asbestos abatement costs are a form of property damage 
or whether they are purely economic in character. This issue is 
critical because of the way tort and contract statutes of limitation 
operate. 
The statute of limitation in a contract action runs from the 
time the sales contract is breached, usually the date of delivery.s 
Often the statute of limitation has run before property owners 
are aware of the need to remove asbestos-containing material 
from their buildings.9 Although the statutes of limitation for tort 
actions are generally shorter, they often incorporate a "discovery 
rule" which tolls the running of the statutes of limitation until the 
Cir. 1992); Anderson County Bd. of Educ. v. National Gypsum Co., 821 F.2d 1230 
(6th Cir. 1987); Spartanburg County Sch. Dist. Seven v. National Gypsum Co .• 805 
F.2d 1148 (4th Cir. 1986); Independent Sch. Dist. No. 197 v. W.R. Grace & Co., 752 
F. Supp. 286 (D. Minn. 1990); Drayton Pub. Sch. Dist. No. 19 v. W.R. Grace & Co., 
728 F. Supp. 1410 (D.N.D. 1989); Hebron Pub. Sch. Dist. No. 13 v. United States 
Gypsum Co., 690 F. Supp. 866 (D.N.D. 1988); County of Johnson v. United States 
Gypsum Co., 580 F. Supp. 284 (E.D. Tenn. 1984), vacated in part. 664 F. Supp. 1127 
(E.D. Tenn. 1985); Cinnaminson Township Bd. of Educ. v. United States Gypsum 
Co., 552 F. Supp. 855 (D.NJ. 1982), affd, 882 F.2d 510 (3d Cir. 1989); Board of 
Educ. v. A. C & S, Inc., 546 N.E.2d 580 (Ill. 1989); Independent Sch. Dist. No. 622 v. 
Keene Corp., 495 N.W.2d 244 (Minn. Ct. App. 1993), affd in part and rev'd in part. 
5H N.W.2d 728 (Minn. 1994); Kershaw County Bd. of Educ. v. United States Gyp-
sum Co .• 396 S.E.2d 369 (S.c. 1990). 
6 See Concordia College Corp. v. W.R. Grace & Co., 999 F.2d 326 (8th Cir. 1993); 
City of Greenville v. W.R. Grace & Co., 827 F.2d 975 (4th Cir. 1987); City of Wichita 
v. United States Gypsum Co., 828 F. Supp. 851 (D. Kan. 1993); T.H.S. Northstar 
Assocs. v. W.R. Grace & Co., 767 F. Supp. 969 (D. Minn. 1991); City of Manchester 
v. National Gypsum Co., 637 F. Supp. 646 (D.R.I. 1986); Celotex Corp. v. St. Joseph 
Hosp., 376 S.E.2d 880 (Ga. 1989); 80 S. Eighth St. Ltd. Partnership v. Carey-Canada, 
Inc., 486 N.W.2d 393 (Minn. 1992); Northridge Co. v. W.R. Grace & Co., 471 
N.W.2d 179 (Wis. 1991). 
7 In addition to individual suits, property owners have filed a number of class 
action suits against asbestos suppliers. See, e.g., [n re Asbestos Sch. Litig., 104 
F.R.D. 422 (E.D. Pa. 1984), modified, 107 F.R.D. 215 (E.D. Pa. 1985) (voluntary 
class action certified and upheld in related cases); Sisters of St. Mary v. AAER 
Sprayed Insulation. 445 N.W.2d 723 (Wis. Ct. App. 1989) (denial of class certifica-
tion affirmed). According to one commentator, twelve such class actions have been 
filed. but none has yet gone to trial. See Lester Brickman. The Asbestos Litigation 
Crisis: [s There a Need for an Administrative Alternative? 13 CARDOZO L. REV. 
1819, 1850 n.131 (1992). 
8 U.C.c. § 2-725(2) (1992); see also Special Project, Article Two Warranties in 
Commercial Transactions, 64 CORNELL L. REV. 30, 270 (1978) [hereinafter Article 
Two Warranties]. 
9 See Brenza, supra note 3, at 284. 
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victim discovers or should discoyer the injury. 10 Accordingly, 
property owners normally prefer to sue in tort to take advantage 
of the additional time allowed by the discovery rule. I I 
In most jurisdictions, plaintiffs may sue in tort only if they suf-
fer physical injury-either personal injury or physical damage to 
their property}2 Asbestos suppliers maintain that abatement 
costs are wholly economic in nature and, therefore, not recover-
able in a tort action. However, courts unwisely, but uniformly, 
have rejected this argument and allowed property owners to 
bring tort actions against asbestos manufacturers and suppliers 
by expanding the definition of physical injury to characterize 
abatement costs as property damage instead of economic harm.13 
Part I of this Article identifies the health risks from exposure 
to asbestos-containing materials in schools and public buildings. 
Part II provides a brief overview of applicable contract and tort 
principles. Part III examines a number of recent asbestos abate-
ment cases and critiques their reasoning. Finally, Part IV sug-
gests that courts should apply a stricter definition of physical 
injury in toxic substance abatement cases than they have applied 
in asbestos abatement cases. Under this approach, physical dam-
age to property would be defined as damage that occurs when 
the victim's property is physically destroyed or altered by direct 
10 See Morris G. Shanker, A Reexamination of Prosser's Products Liability Cross-
word Game: The Strict or Stricter Liability of Commercial Code Sales Warranty, 29 
CASE W. RES. L. REV. 550, 574-75 (1979). 
II See, e.g., Drayton Pub. Sch. Dist. No. 19 v. W.R. Grace & Co., 728 F. Supp. 
1410, 1412 (D.N.D. 1989); Hebron Pub. Sch. Dist. No. 13 v. United States Gypsum 
Co., 690 F. Supp. 866.870 (D.N.D. 1988); City of Manchester v. National Gypsum 
Co., 637 F. Supp. 646, 652 (D.R.I. 1986); County of Johnson v. United States Gyp-
sum Co., 580 F. Supp. 284, 290 (E.D. Tenn. 1984), vacated in part, 664 F. Supp. 1127 
(E.D. Tenn. 1985); Cinnaminson Township Bd. of Educ. v. United States Gypsum 
Co., 552 F. Supp. 855,858 (D.N.J. 1982), affd, 882 F.2d 510 (3d Cir. 1989). 
12 See Elizabeth A. Heiner, Note, Sunnyslope Grading. Inc. v. Miller, Bradford & 
Risberg, Inc.: What Recovery for Economic Loss-Tort or Contract?, 1990 WIS. L. 
REV. 1337, 1338-39. 
\3 See City of Greenville v. W.R. Grace & Co., 827 F.2d 975, 978 (4th Cir. 1987); 
City of Wichita v. United States Gypsum Co .• 828 F. Supp. 851, 855 (D. Kan. 1993); 
Drayton Pub. Sch. Dist. No. 19 v. W.R. Grace & Co., 728 F. Supp. at 1413; Hebron 
Pub. Sch. Dist. No. 13 v. United States Gypsum Co., 690 F. Supp. at 870; City of 
Manchester v. National Gypsum Co., 637 F. Supp. at 651-52; Cinnaminson Township 
Bd. of Educ. v. United States Gypsum Co., 552 F. Supp. at 859; Board of Educ. v. A, 
C & S. Inc., 546 N.E.2d 580, 588 (III. 1989); 80 S. Eighth St. Ltd. Partnership v. 
Carey-Canada. Inc., 486 N.W.2d 393, 397 (Minn. 1992); Independent Sch. Dist. No. 
622 v. Keene Corp., 495 N.W.2d 244, 247 (Minn. Ct. App. 1993), affd in part and 
rev'd in part, 511 N.W.2d 728 (Minn. 1994); Kershaw County Bd. of Educ. v. United 
States Gypsum Co., 396 S.E.2d 369, 371 (S.c. 1990). 
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and immediate contact with a defective product. This definition 
would exclude property damage caused by slow deterioration of 
the plaintiffs property as well as expenses incurred to remove a 
potentially harmful product from the property. Thus, property 
owners would have to sue in contract, rather than in tort, to re-
cover their abatement expenses. Limiting property owners to 
contract remedies is not only doctrinally sound, but is also consis-
tent with the policies that distinguish tort from contract law. 
I 
THE ASBESTOS PROBLEM IN SCHOOLS AND PUBLIC 
BUILDINGS 
Asbestos is the generic name for a large class of fibrous miner-
alS.14 Chrysotile, crocidolite, amosite, anthophyllite, tremolite 
and actinolite are commercial varieties.15 These substances are 
fire-resistant, insulate well against heat and electricity, and have 
high tensile strength.16 Because of these characteristics, asbestos 
products have been widely used in cement products, acoustical 
plaster, fireproof textiles, ceiling tiles, vinyl floor tiles, and ther-
mal insulation.17 
Nonetheless, asbestos can be extremely dangerous. When in-
haled or ingested, asbestos fibers remain in the lungs where they 
accumulate over time.1s Persons who are exposed to asbestos fi-
bers risk death or serious illness from diseases such as asbestosis, 
mesothelioma and bronchogenic carcinoma.19 Asbestosis is a 
pulmonary fibrosis, an increase in the fibrous tissue in the lungs 
14 See Special Project, An Analysis of the Legal, Socia~ and Political Issues Raised 
by Asbestos Litigation, 36 VAND. L. REV. 573, 578 (1983). 
IS See Lee S. Siegel, Note, As the Asbestos Crumbles: A Look at New Evidentiary 
Issues in Asbestos-Related Property Damage Litigations, 20 HOFSTRA L. REV. 1139, 
1149 (1992). Chrysotile is the most common type of asbestos used in building mate-
rial. See Stephen V. Nielsen, Note, The "Second Wave" of Asbestos Litigation 
(Property Damage): Who Writes the Check Now?, 7 COOLEY L. REV. 491, 505 
(1990). 
16 See Brenza, supra note 3, at 279-80. 
17 See Janis L. Kirkland, What's Current in Asbestos Regulations, 23 U. RICH. L. 
REV. 375, 377 (1989). As much as 30 million tons of asbestos may have been used in 
American buildings since 1900. See Patrick J. Hagan et al., Totalling Up the Costs of 
Asbestos Litigation: Guess Who Will Pay the Price?, 9 TEMP. ENVTL. L. & TECH. J., 
Spring 1990, at 1,5. 
18 Christensen & Larscheid, supra note 2, at 459. 
19 Harry H. Wellington, Asbestos: The Private Management of a Public Problem, 
33 CLEv. ST. L. REV. 375, 375-76 (1984-85); Jean A. O'Hare, Comment, Asbestos 
Litigation: The Dust Has Yet to Settle, 7 FORDHAM URB. L.J. 55, 58 (1978). 
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that is often fata1.20 Malignant mesothelioma is a tumor of the 
membrane that lines the lungs, chest cavity and abdominal cavity. 
This disease is almost always fataJ.2t Bronchogenic carcinoma, or 
lung cancer, is a particular risk for smokers who are exposed to 
asbestos.22 Typically, these diseases do not manifest themselves 
until ten to twenty years after exposure to asbestos fibersP Fur-
thermore, the presence of asbestos-containing materials is partic-
ularly serious for children because they appear to be more 
vulnerable than adults to asbestos-related diseases.24 
Products, such as roofing tiles, where asbestos fibers are em-
bedded in some other solid material, do not pose much of a 
health threat as long as they are left in place.2S "Friable" asbes-
tos-containing products, on the other hand, are more of a prob-
lem. Friable materials are those that "can be crumbled, 
pulverized, or reduced to powder by hand pressure."26 Such 
materials are often sprayed or troweled onto walls or ceilings for 
fireproofing, insulation, soundproofing or decorative purposes.27 
Friable materials are likely to release asbestos fibers when they 
are disturbed or damaged.28 
Enormous quantities of asbestos are present in schools and 
public buildings. It is estimated that more than 100,000 school 
buildings contain asbestos material in objects such as floor tile, 
transite board and fire doors.29 In addition, according to a study 
20 See Gideon Mark, Comment, Issues in Asbestos Litigation, 34 HASTINGS L.J. 
871,873-74 (1983). 
21 David Worthen, Note, Asbestos Abatement (The Insurance Crisis): A Solution Is 
Still Up in the Ambient Air, 38 SYRACUSE L. REV. 1343,1349 (1987). 
22 See John D. Ingram, Insurance Coverage Problems in Latent Disease and Injury 
Cases, 12 ENVTL L. 317, 322 (1982). 
23 See Lori J. Khan, Comment, Untangling the Insurance Fibers in Asbestos Litiga-
tion: Toward a National Solution to the Asbestos Injury Crisis, 68 TUL. L. REV. 195, 
199 (1993). Furthermore, once lung tissue is damaged, further deterioration will 
occur even in the absence of any additional exposure to asbestos. Id. 
24 Robert D. Lang, Danger in the Classroom: Asbestos in the Public Schools, 10 
CoLUM. J. ENVTL. L. Ill, 113-14 (1985). 
2S Frank B. Cross, Asbestos in Schools: A Remonstrance Against Panic, 11 COLUM. 
J. ENVTL. L. 73, 75 (1986). 
26 Christensen & Larscheid, supra note 2, at 459. 
27 OFFICE OF PESTICIDES & TOXIC SUBSTANCES, U.S. ENVIRONMENTAL PROTEC· 
TlON AGENCY, EPA REP. No. 560/5-83-002, GUIDANCE FOR CONTROLLING FRIABLE 
ASBESTOS-CONTAINING MATERIALS IN BUILDINGS 2-1 (March 1983). 
28 Id.; OFFICE OF PESTICIDES & TOXIC SUBSTANCES, U.S. ENVIRONMENTAL PRO· 
TECTION AGENCY, GUIDANCE FOR CONTROLLING ASBESTOS-CONTAINING MATERI· 
ALS IN BUILDINGS 'I 1.1 (1985 ed.) [hereinafter 1985 EPA Report]. 
29 Hagan et al., supra note 17, at 19. 
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conducted by the U.S. Environmental Protection Agency (EPA), 
about 45,000 schools contain friable asbestos-containing surfac-
ing or insulation material.30 Another study found that as many 
as 15 million children were exposed to asbestos in American 
schools?1 Furthermore, asbestos-containing material was found 
in approximately 733,000 public and commercial buildings.32 In 
about 317,000 of these buildings, the asbestos-containing mate-
rial was sufficiently damaged to pose a risk to the health of build-
ing occupants.33 
In response to public concern about the health risks of asbes-
tos in schools, Congress enacted the Asbestos Hazard Emer-
gency Response Act of 1986.34 This legislation directs the EPA 
to promulgate regulations to protect children against exposure to 
asbestos in their schools. Pursuant to this legislation, the EPA 
requires local education agencies to identify asbestos-containing 
materials in their buildings and to take appropriate actions to 
control the release of asbestos in schools.35 In addition, some 
states have enacted statutes that regulate asbestos-containing 
material in schools or public buildings?6 
When friable asbestos-containing material is found in a build-
ing, some sort of abatement action is usually necessary to protect 
the health of the building occupants. Encapsulation, enclosure 
and removal are the leading abatement techniques.37 Encapsula-
tion involves spraying asbestos-containing material with a seal-
30 See Asbestos-Containing Materials in School, 52 Fed. Reg. 41,826, 41,845 
(1987). 
31 See Lang, supra note 24, at 115 . 
• 32 1985 EPA Report, supra note 28, at '111.1. 
33 Hagen et aJ., supra note 17, at 19 (citing U.S. ENVIRONMENTAL PROTECTION 
AGENCY, STUDY OF ASBESTOS-CoNTAINING MATERIALS IN PUBLIC BUILDINGS, A 
REPORT TO CONGRESS, at 9 (Feb. 1988». 
34 15 U.S.c. §§ 2641-56 (1988 & Supp. V 1993). 
35 40 C.F.R. §§ 763.80-.119 (1993). 
36 See, e.g., ALASKA STAT. §§ 18.31.010-.050 (Supp. 1993); CAL. HEALTH & 
SAFETY CODE §§ 25925-929 (West Supp. 1994); 105 ILL. ANN. STAT. Ch. 105. para. 
1-16 (Smith-Hurd 1993 & Supp. 1994); Ky. REV. STAT. ANN. §§ 224.20-300 to 320 
(Michie/Bobbs-MerriII 1991 & Supp. 1992); LA. REV. STAT. ANN. §§ 30:2341-2345 
(West 1989 & Supp. 1994); ME. REV. STAT. ANN. tit. 38, §§ 1271-84 (West Supp. 
1993); MINN. STAT. ANN. §§ 326.7()"'81 (West Supp. 1994); MISS. CODE ANN. §§ 37-
137-1 to 33 (1990 & Supp. 1993); N.H. REV. STAT. ANN. §§ 141-E:l to E:19 (1990 & 
Supp. 1993); N.C. GEN. STAT. §§ 130A-444 to 451 (1993); OHIO REV. CODE ANN. 
§§ 3710.01-99 (Anderson 1992 & Supp. 1993); R.I. GEN. LAWS §§ 23-24.5-1 to -24 
(1989 & Supp. 1993); VA. CODE ANN. §§ 2.1-526.12 to .17 (Michie 1987 & Supp. 
1993). 
37 Christensen & Larscheid, supra note 2, at 458. 
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